As one studies the rules of the conflict of laws of the different countries, one is struck by the fact that most countries assume a fundamentally different attitude in the enforcement of foreign judg-· ments from what they do with respect to foreign laws in general.l Although there are various theories concerning the ultimate legal basis upon which the recognition and enforcement of foreign laws rest, there is agreement on the point that under modern conditions a state is in duty bound to determine the consequences of legal acts, under certain circumstances, in accordance with the law of some foreign state. Notwithstanding many differences in detail there exists to-day a striking similarity in the rules governing the conflict of laws in the various countries. An examination of the law governing the recognition and enforcement of foreign judgments in the different countries reveals, however, the surprising fact that there are, so far as this subject is concerned, no principles which have so far met with anything like universal approval.
This. difference in the enforcement of foreign laws and foreign judgments arises from a deep-rooted distrust in the administration of justice in other countries, and the fear arising therefrom that irreparable injury may be done to an individual.
2
The laws of foreign countries apply, with few exceptions, with equal force to citizens and foreigners alike. In the case of foreign judgments it is felt, on the other hand, that the courts of certain countries, because of the incompetency, the lack of independence and partiality of their judges, do not afford sufficient guarantees of an even-handed and enlightened administration of justice. In many countries the view prevails that 1 According to the earlier writers foreign judgments could be executed without the necessity of a new action or proceeding. Their attitude was based upon the theory that the Roman law governed all civilized countries which imposed a natural duty to recognize and enforce such judgments. Baldus, In primum, secundum et tertium codicis librum commentaria, Bk. I, tit. "de sum. Trinitate," n. 93· D'Argentre, Commentarii in patrias britonum leges, art. 218, glosse 6, n. 47. 3 Rolin, Principes de droit international prive, 45 . The Dutch writers based the enforcement of foreign judgments on the doctrine of comity. ]. Voet, "Ad pandectas," Bk. 42, tit. I, 11. 41. The modern rule arose only with the development of the doctrine of the independence of the different states.
• I Hellwig, Lehrbuch des deutschen Civilprozesses, 123.
(ISS]
the enforcement and recognition of foreign judgments can be established only through international conventions between countries that have confidence in each other's courts. 8 Thus far very little has been accomplished, however, by this means.' Through the initiative of the Dutch government in 1874 and of the Italian government in r88r, efforts were made to have the subject matter under discussion regulated by an international convention, but these steps led to no practical results. Even at the time of the holding of the conferences of the Hague in 1893, r894, 1900 and 1904, which dealt with various topics in the conflict of laws, the time was not deemed ripe for an international agreement with respect to the enforcement of foreign judgments. The only international regulation on the general subject 5 relates to the enforcement of co>ts, which is found in Article r6 of the International Convention on C. ·ril Procedure, signed at the Hague on November 14, 1896, and mot1i1i !d by the Convention of July 17, !905. 6 Greater progress in this directir·n has been made by some of the South American countries, whic!· at the Congress of Montevideo, in r889, agreed upon the conditions under which the judgments of the states ratifying the convention, should be enforced.
7
Much dispute exists in the different countries concerning the q~estion whether the principles governing the enforcement of foreign judgments should be applied also when foreign judgments are set up by way of defence to a new action. In support of a radical distinction between the principles applicable to the enforcement of foreign judgments and their recognition in res judicata, it is contended that the • See also art. 56 of the Convention on transportation by rail of October 14, r8go.
• (1905) Revue de droit intemational prive, 782.
• Art. 5 of the Tratado de derecho Procesallays down the following conditions: (1) The foreign court must have had jurisdiction in the international sense; (2) the judgment must be subject to execution or res judicata where rendered; (3) the defendant must have been legally cited, represented or defaulted according to the law of the foreign state; (4) the enforcement of the judgment must not be opposed to the public policy of the state where such enforcement is sought. Ramirez, El derecho procesal intemacional en el congreso juridico de Montevideo, ru-u2.
execution of judgments involves a direct act of sovereignty which should be allowed only after an examination of the fairness and justice of the foreign decision by the courts of the state in which execution is sought. With respect to the recognition of foreign judgments as res jttdicata it is maintained, however,· by some writers, following in the footsteps of Roman law, 8 that a judgment is in the nature of a contract or quasi-contract and that the obligation arising therefrom must, or should, be recognized upon the same footing as any other obligation when the judgment is pleaded in bar to anpther suit upon the same cause of action.
9
By submitting the case to the foreign court the parties are deemed, according to this view, to have made an implied agreement that they will abide by the decision of the court. The obligation arising from the judgment is referred therefore to the will of the parties rather than being derived directly from the sovereign power of the foreign state.
10
Others deny the contract or quasicontract theory, but support a similar distinction between the enforcement of foreign judgments and their recognition as res judicata on some general theory concerning the conflict of laws.
11
Whatever basis there may have been in Roman law for the contract or quasi-contract theory of judgments, there can be no doubt that such a theory would rest to-day upon pure fiction, from which no solid conclusion can of course be drawn in the conflict of laws. Some of the • According to the old Roman law the parties had to agree formally that they would recognize the judgment. A judicial proceeding came to be regarded, therefore, as possessing the nature of a contract. Even in later Roman law this notion was retained. See Girard, Manuel elementaire de droit romain, (5th ed.) 1008.
• 619 . So far as the defendant is concerned he has no option in the matter. The plaintiff also may under the circumstances of the case have had no choice regarding the place where the suit was to be brought. 10 Valery calls attention to the fact that judgments by default show conclusively that the quasi-contract theory is a pure fiction and that the authority of the foreign judgment as res judicata rests solely on the will of the state.
Manuel de droit international prive, 779·
11 Von Bar was the first to develop the theory that a judgment is in the nature of a le~ specialis. Private International Law (Gillespie's translation) sec. 412. See also, 3 Rolin, op. cit., 45. Despagnet and DeBoeck hold that the recognition of foreign judgments as res judicata without an e~equatur follows from the respect due to the foreign judgment in its juridical existence. Manuel elementaire de droit international prive (6th ed.) 6n.
ENFORCEMENT OF AMERICAN JUDGMENTS
rgr most distinguished recent writers 12 have recognized this fact and hold therefore that the same principles should control the enforcement of foreign judgments as govern their recognition as res judicata. These writers have not always appreciated the fact, however, that both the enforcement of foreign judgments and their effect as res judicata depend to-day solely upon the sense of propriety and justice entertained by the legislator or courts of the state in which the question arises, and that the existence or non-existence of all rights depends in the last analysis upon the same law.
13
Foreign judgmer:ts may relate to a great variety of subjects. The judgment in question may be-to give only a few illustrations-a divorce decree, a judgment determining the capacity of a party to enter into a contract, a bankruptcy decree, a decision of a prize court, or a judgment for the payment of money. With respect to many of these subjects there are great differences of policy; with respect to others the internal law of the various countries is more nearly alike, the similarity being closest in the law of obligations. There is a great deal of authority, however, to the effect that a judgment regarding capacity and status, so far as it will be recognized at all, will have the effect of res judicata without an e.requatur. App Clunet (1902) 76o.
Although the recognition of the foreign judgment as res judicata may be denied it may be possible to use the judgment as proof of the orig:nal cause of action. French Cass. Jan. 30, 1912 30, , Clunet (1912 845; Cass. Turin, july 21, 1913 21, , Clunet (1914 1361.
"Because of the practical difficulties in the way of reaching an agreement regarding foreign judgments of certain kinds the Institute of International Law and the International Law Association have restricted thc-ir r<>commen-dations regarding the enforcement of foreign judgments to judgments for the payment of money. The Institute has recommended the following conditions as the basis of diplomatic conventions: (1) the establishment of uniform rules governing the jurisdiction of courts and a minimum of guarantees relative to procedure, such as citation and the time for appearance; (2) that there shall be no revision of the merits (revision au fond); (3) that foreign judgments
The present article will attempt to point out to what extent American judgments for the payment of money are enforced in other countries. Their recognition abroad as res judicata is not within its scope.
From the standpoint of the mode of enforcing American judgments abroad the following systems may be distinguished.
r. Anglo-American system. According to English law a foreign judgment is never enforced as such. Execution will issue only on a domestic judgment. A foreign judgment for the payment of money is accepted, however, as evidence of the creation of an obligation which can be enforced by means of a new suit on the judgment. A similar system appears to prevail in Denmark. 15 The proceedings in England are of a summary character and a new judgment may be obtained within ten days or two weeks.
2. Continental system. In most of the continental and South American countries execution will issue on the foreign judgment as such, but only after leave to do so has been obtained from the local govemment.l6 In some of the Swiss cantons the preliminary or exequatur proceeding is a governmental or administrative one, 17 but in most countries it has a judical character. In some <;ountries, for example Germany, a formal action is necessary which the defendant may drag out for months by the interposition of all kinds of defences. Before the judgment of execution can be granted, a local creditor may have attached the property of the defendant, or the defendant himself may have secreted the property. 18 A better system prevails in other countries, in Austria for example, where the foreign judgment is shall not be enforced if they contemplate an act contrary to the public order or to prohibitory law of the state in which such enforcement is sought. The Association for the Reform and Codification of the Law of Nations (now call1·d The International Law Association) recommended the formation of international conventions on the following conditions: (1) that the judgment was rendered by a court of competent jurisdiction, the rules of jurisdiction to be specified in the convention; (2) that the parties were duly cited; (3) if the judgment is by default that the defendant had notice of the suit and an opportunity to defend; (4) that the judgment contain nothing contrary to morality nor to the public policy or law of the state where it is to be enforced; (5) that it is subject to execution in the state where it was rendered; (6) that there shall be no review of the merits (revision au fond), but merely an examination of the legal conditions above mentioned. See Clunet (1883) declared subject to execution upon the plaintiff's petition, after an examination by the court of the question whether the foreign judgment satisfies the requirements of the Austrian law for the enforcement of foreign judgments. The defendant is not informed of the proceeding until after the exequatur is granted and the judgment has become a lien upon his property. If he has any defences he is allowed to interpose them before execution is issued.
19
The proceeding is swift in its operation and entails little expense.
Regarding the question whether foreign judgments will be enforced there are the following systems : 20
I. COUNTRIES DECLINING TO ENFORCE FOREIGN JUDGMENTS IN THE ABSENCE OF TREATY
In certain countries no foreign judgment will be enforced in the absence of a treaty or international convention. and Unterwalden (Obwalden).
30
In Norway 31 and Sweden 32 the practice of the courts is not so clear, but it seems that in these countries also foreign judgments will not be enforced in the absence of treaty.
As no treaties relating to the subject have been entered into between 
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the United States and any foreign government, American judgments cannot be enforced in the above countries or cantons. 38 A new suit upon the original cause of -action must therefore be brought.
In certain of the countries belonging to this group the foreign judgment may be received as evidence of the original obligation.
COUNTRIES DECLINING TO ENFORCE FOREIGN JUDGMENTS IF THE PLAINTIFF OR DEFENDANT IS A SUBJECT OF SUCH COUNTRY
In Turkey foreign judgments were enforceable before the war in suits between foreigners, but judgments to which a Turk was a party were not. A judgment rendered in a suit between subjects of the same country, other than Turkey, could be enforced directly by the consul of such country, except as against realty, with respect to which the co-operation of the. Ottoman authorities was necessary. If the parties had different nationalties, and neither of them was a Turk, the judgment would be enforced by a consul of the country to which the defendant belonged. Such consul wou).d apply the rules relating to the enforcement of foreign judgments governing in his country.
' 3· COUNTRIES ENFORCING FOREIGN JUDGMENTS WITHOUT THE REQUIRE-

MENT OF RECIPROCITY
(a) The Italian system. Of all the foreign countries enforcing foreign judgments as such, Italy has had the distinction for many years of having adopted the most liberal policy. According to this system the status of the foreign judgment is fixed once for all. The review of the judgment relates only to certain points which have no reference to the correctness of the decision. Before the foreign judgment is enforced a preliminary proceeding takes place (giudizio 13 Very few treaties exist with reference to the enforcement of foreign judgments. According to Haeger di delibazione) whose object it is to ascertain whether the judgment was rendered by a court of competent jurisdiction, whether the defendant had due notice of the original proceeding, whether he appeared or was duly defaulted, and whether the enforcement of the foreign judgment would be contrary to the public policy of Italy.
35
If the judgment satisfies these requirements, the justice or injustice of the plaintiff's claim will not be reviewed.
86
The above system is derived from the principle of the equality of all states, and rests upon the fundamental .assumption that the judgments of other states are entitled to full trust and confidence. As in the case of domestic judgments, a foreign judgment so far as its me:r;its are concerned, imports absolute verity-an irrebuttable presumption being created in favor of its fairness and inherent justice.
In adopting the above principle Italy expected that other countries would follow her example. Having been disappointed in her expectations Italy has now restricted somewhat her former liberal policy. 37 According to this decree the merits of the foreign judgment may be inquired into in the following cases: (I) where the judgment is by default; (2) where the judgment has been obtained through the plaintiff's fraud; (3) where the judgment is based upon legal documents which have been recognized or pronounced to be forgeries since the judgment was rendered, or prior to that time, if the defendant was ignorant of such fact; (4) where a document of a conclusive character has been found subsequent to the trial which could not be produced at the trial owing to the plaintiff's conduct; (S) where the judgment was rendered under a mistake of fact resulting from the record or documents of the case. Such an error is deemed to exist if the decision was based upon a supposition of fact, the falsity of which has since been established beyond a doubt, or if the nonexistence of a fact was assumed, the existence of which has been positively established, provided that in either case the fact was not a point in issue and thus determined in the case.
The only countries that have followed the Costa-Rica 43 also belongs to this group, the enforcement of foreign judgments being there restricted to those based on personal actions.
With respect to these countries there can be no doubt that American judgments for the payment of money can be enforced.
(b) The French system. Under the Ordinance of I629H the French courts would enforce foreign judgments obtained by Frenchmen without a review of the merits. No effect would be given, however, to foreign judgments against a Frenchman. As against them a new suit would have to be brought on the original cause of action. According to Maleville 45 the law was not changed by the Code Napoleon, but this view is now generally abandoned.
46
The system actually prevailing is one which reviews the merits of the case (revision att fond).
41
It does not content itself with inquiring into the jurisdiction of the foreign court, the regularity of the service of the summons, appearance or default, and the public policy of the state in which the proceeding for the enforcement of the foreign judgment is brought; but examines the merits of the decision itself. The French doctrine rests upon an assumption diametrically opposed to that underlying the Italian system, and emphasizes the fact that while the different states of the civilized world are in theory equal and entitled to the same respect, their courts do not actually inspire the same degree of confidence in regard to their decisions. It takes notice of the fact that the judges of certain countries are less competent than those of others and are sometimes not free from bias against defendants belonging to a foreign country. Under these circumstances it is felt to be the duty of a state, before allowing the execution of foreign judgments within its territory, to ascertain whether the foreign judgment was fair and just. Some
4~
Others hold that the right of revision on the part of French courts, called upon to enforce foreign judgments, is more restricted and support, therefore, the doctrine of limited revision. 50 Some of these hold that the power possessed by the French court is that of a court of appeal. 51 According to Pillet, 52 foreign judgments will be enforced in France unless a gross error has been committed or their enforcement is incompatible with the most elementary notions of justke. 53
The French courts purport to go on the theory that the exequatur proceeding involves no substitution of a French judgment for a foreign judgment.
54
They hold, therefore, that no additional amount to that specified in the foreign judgment can be recovered, 55 not even interest.56 The exequatur may be granted, however, for a smaller amount. Glasson contends that injustice will be done unless the court is in a position to modify the foreign judgment. Op. cit., Vol. 2, 246.
The theory of the French courts logically applied should 'attach the same consequences to the foreign judgment as result therefrom in the foreign country. If several defendants are under the foreign law jointly and severally liable on the judgment the same liability should be imposed by the French courts. The decisions on the point are, however, in conflict. In favor of the logical principle Trib. civ. Seine, Dec. 10, r8g6, Clunet (I8g7) S43· Contra: App. Paris, June 7, I899, Clunet (1899) number of decisions which hold that the foreign judgment is conclusive with respect to the merits of the case.Gs
The system of revision is applied in Belgium,G 9 Luxemburg, 60 and probably in the Swiss cantons of Freiburg 61 and Geneva, 62 in Egypt 68 and Monaco 64 if reciprocity does not exist, and in Greece 6 G if one of the parties is a Greek subject. In the above countries American judgments for the payment of money are not conclusive, with the qualifications just made, and will not be enforced without a re-examination of their merits.
(3) The English system. The English law by requiring a suit on the foreign judgment differs from the other foreign systems in th~ mode of enforcing foreign judgments for the payment of money. It differs from them also in that it regards foreign judgments as enf.orceable on principle and imposes upon the defendant the burden of establishing the defences recognized by law. As regards the conclusive effect of foreign judgments the English law stands between the French and Italian systems. Originally foreign judgments were regarded as being only prima facie evidence of the justice of plaintiff's claim, but since the case of Godard v. Gray 66 they are ordinarily conclusive. In this respect the English law has abandoned the viewpoint of the French law and accepted that of Italy (before the decree of July 30, 1919). It does not go so far, however, as does the former Italian law, for in exceptional cases it will try the merits of the case over again. Laine favors still another system. He would disallow a review of the merits but claims on behalf of the enforcing state an unlimited right of control. According to him the judge should ascertain whether the foreign judgment represented the serious and honest decision of a competent and conscientious judge and that it was reached without duress or fraud. Revue critique (1903) The law appears to be established in England that foreign judgments may be impeached if procured by false and fraudulent representations and testimony of the plaintiff, even if the same question of fraud was presented to and decided by the foreign court. Such fraud may be shown although it cannot be done without a retrial of the case. 67 The object of such retrial is not, however, to show that the foreign court came to a wrong conclusion, but that it was fraudulently misled into coming to a wrong conclusion. Courts of equity may enjoin the enforcement of judgments, domestic or foreign, if they have been procured through fraud, accident, mistake or surprise.
68
The modern English doctrine has been followed in Canada. with some local variations, and in other parts of the British Empire.
69
In Quebec 70 any defence which was or might have been set up in the original action may be pleaded to an action brought upon the judgment rendered out of Canada.
71
4· COUNTRIES REQUIRING RECIPROCITY
The great majority of foreign countries do not follow any of the systems so far discussed, but adopt the principle of reciprocity. The countries belonging to this group differ from those belonging to the Italian system in that they do not admit the principle of the con~lusive effect of all foreign judgments. Nor do they support the system adopted by the French courts which review the merits of the foreign judgment in every case, with the object of ascertaining whether the decision was fair and just. The mere fact that the courts of a particular country present strong guarantees regarding the inherent justice of their decisions, is not sufficient to entitle their judgments to 01 The great majority of the above countries whose law relating to the subject under discussion is statutory enumerate additional requirements to that of reciprocity, the particulars of whi~h will be discussed hereafter and may be found in an appendix to this article. Some of the Swiss cantons, however,-Aargau, Appenzell (Outer Rhodes), Grisons, Lucerne, Saint Gall, Unterwalden (Nidwalden), and Zugcontent themselves with mentioning reciprocity as the sole condition for the enforcement of foreign judgments.
The requirement of reciprocity raises many intricate and difficult problems. Let us ascertain in the first place what is meant by reciprocity, how it is applied and how it is to be ascertained. A country having this requirement will not, of course, enforce the judgments of a foreign country which does not enforce its judgments. But what is its. significance if the foreign law does enforce its judgments? Will an English judgment be enforced by means of a new suit upon the judgment and will the defences be those available in England in such action? Will the merits of a French judgment be examined within the limits established by the French courts and will an Italian judgment be examined with respect to the conditions laid down by the Italian Code of Civil Procedure? Or, will the foreign judgment be enforced only if the conditions required by the foreign country for the enforcement of foreign judgments are identical or substantially the same?
Modes of procedure are governed in all countries by the law of the forum, but there is a difference of view as to what matters fall within the purview of this rule. It would seem, however, that the method of enforcing a foreign judgment, whether by suit on the judgment or by some other procedure, should be controlled by the law of the state in which the enforcement is sought.
So far as the conclusiveness of foreign judgments is concerned, some countries give to them the same effect as is given by the courts of the foreign country to their judgments. 100 If no effect is given, the judgment will of course not be enforced. 110 If it is enforced only after re-examination of the merits, such a review will be made likewise.111 If foreign judgments are conclusive, but must satisfy more stringent requirements, the same conditions will be applied.l1 2 In other countries the requirement of reciprocity has a different signification. The Austrian courts at one time regarded French judgments as conclusive notwithstanding the fact that the French courts would enforce Austrian judgments only after a review of their merits. The court would inquire only whether Austrian judgments were enforced in France, and paid no attention to the conditions under which such enforcement took place.
113
This view has been abandoned, however, and to-day French judgments are enforced in Austria only after an examination of their merits.11 zuela 1111 expressly provide, on the other hand, that judgments of countries in which the merits of their judgments are reviewed, shall not be enforced. The same view will be taken no doubt without express legislation to that effect by other countries in which foreign judgments are deemed conclusive if reciprocity exists.
111
In these countries no American judgment for the payment of money can be enforced if it was rendered in a state in which foreign judgments are deemed only prima fp,cie evidence. Execution has been denied even to English judgments notwithstanding the fact that foreign judgments are regarded as conclusive on principle in England, because the English courts under exceptional circumstances, especially in connection with the defense of fraud, may inquire into the justice of the foreign decision.
118
In countries taking this view it will be impossible, of course, to enforce American judgments which are rendered in states in which fraud relating to the original cause of action constitutes a defence to an action on a foreign judgment.
119
A decision of the Imperial court of Germany of March 26, 1909, 120 has given to the requirement of reciprocity a still wider meaning. The court was asked to permit the execution of certain California judgments which had been rendered by default against a German insurance company. The application was refused and the court based its decision in part on the ground that the courts of California would not enforce German judgments without inquiring whether the particular German court rendering the decision had jurisdiction, according to German law, over the person and subject-matter. Such a practice, which is con-writers feel that under subdivisions 3 and 4 of section 328 of the new code (see Appendix) which subjects the foreign judgment to a much wider review than was authorized by subdivision I of section (\61 of the old code, reciprocity with respect to England should be recognized. See Inhiilsen, I Leske & Uiwenfeld, op. cit., 68g. A decision of 0 L G Hamburg, April 4, xgo8, 17 Rechtsprechung der Oberlandesgerichte, 157, admitted that under the provisions of the present code grave doubts had arisen concerning the correctness of the former decisions, but adhered to the old view as plaintiff had not adduced the requisite proof to establish reciprocity.
Spain has taken the same view with respect to English judgments. Medina y Marafion, Leyes civiles da Espana, ley de enjuicimiento civil, art. 951, note.
110 According to the general American doctrine fraud constitutes a defence to an action of a foreign judgment only if the fraud related to the procurement of the judgment and not if it was or could have been raised in the original suit. 400. trary to that of the German courts, the Imperial court regarded as an examination of the legality of the foreign judgment and equivalent to a review of the merits (revision att fond).
The exact meaning and scope of this doctrine it is difficult to determine, but in substance it seems to be that the enforcement of a foreign judgment will be denied if the courts of the state whose judgment it is sought to enforce, inquire, before giving effect to foreign judgment, whether it conformed to the internal law of such foreign country. 121 Is it not singular that a German court should decline to enforce an American judgment because the courts of the United States go somewhat further than the German courts into the examination of the jurisdiction of foreign courts? If the requirement of reciprocity implies that the foreign law shall be the same in all its details it will not promote the enforcement of foreign judgments, but actually operate in the contrary direction. As long as the Imperial Court adheres to the above view, no American judgment can be enforced in Germany. If the above principles were applied to all cases alike not even an Italian judgment could have been enforced, notwithstanding the fact that the Italian system constituted the most liberal system on the continent of Europe.
122
The position of the Imperial Court 123 has created much adverse comment in Germany itself.m Most of the writers are of the opinion that reciprocity should be deemed to exist within the meaning of the German law if the foreign court does not apply more stringent conditions with respect to the enforcement of foreign judgments than are prescribed by German law. inasmuch as subdivisions 3 and 4 of section 328 of the German Code of Civil Procedure require an examination of the legality of foreign judgments to a much wider extent than was permissible under section 66r of the former code/ 26 the German courts should show greater liberality in the recognition of the existence of reciprocity with respect to foreign countries than they were justified in doing formerly.
121
There are still other grounds which may preclude the enforcement of any America~ judgment for the payment of money in a country having the requirement of reciprocity. One is based on a difference in the mode of enforcing foreign judgments. Reciprocity might be deemed to be non-existing as regards England and the United States, because of the fact that judgments for the payment of money cannot ·be enforced in these countries by means of an exequatur proceeding, but only by a new suit on the foreign judgment. This view has actually been taken by the highest court of Austria in a decision of July 19, r865.
128
The German Imperial Court in the case above referred to advanced another ground than the one above-mentioned to show that reciprocity did not exist with reference to California judgments. The learned court assumed that the existence of reciprocity at the time of the German proceedings for the enforcement of California judgments would be sufficient,-and before that time the California legislature had passed a law giving to foreign judgments the same effect as was possessed by California judgments.
129
There was no doubt, therefore, that at the time of the proceedings in Germany, the merits of the case I36; I Petersen, Die Civilprozessordnung fiir das deutsche Reich (5th ed.) 674-See also decision of Kammergericht, April I6, I9I2, 25 Rechtsprechung der Oberlandesgerichte, I03.
The conditions prescribed by the German law are found in sec. 328 of the Code of Civil Procedure, the provisions of which may be found in the appendix to this article. 125 Sec. 661 allowed such examination only for the purpose of ascertaining whether the execution of the foreign judgment would give effect to an act which cannot be enforced under German Law. =I = Sec. 1915 of the Code of Civil Procedure of California provided that foreign judgments were presumptive evidence which could only be repelled by evidence of (I) want of jurisdiction, (2) want of notice to the party, (3) collusion, fraud or clear mistake of law or fact This section was changed by the law of March II, 1907, which was passed with the evident object of assuring the execution of judgments rendered in California against foreign~ especially German, insurance companies in consequence of the earthquake. According to the new law foreign judgments "shall have the same effect as in the country where rendered, and also the same effect as final judgments rendered in this state." could not be reviewed by the courts of California in a suit upon a German judgment. The Imperial Court observed, however, that the true status of foreign judgments in the United States could not be determined solely from the doctrine applied by American courts of law, and that it was necessary to take into consideration the powers with respect to judgments possessed by the American courts of equity. The conclusion reached was that the power of our courts of equity to enjoin the execution of foreign judgments procured by fraud, accident, mistake or surprise was farther reaching than the grounds of restitution recognized by section 580 of the German Code of Civil Procedure, and that a means was afforded thereby to challenge the merits of the judgment itsel£. 130 Inasmuch as the German courts are not allowed to make such an examination, reciprocity was deemed not to exist. From this decision it would follow that the judgments of any state .of this Union in which the merits of the case may be re-examined under any circumstances, either at law or in equity, will not be enforced in Germany.
The unfamiliarity of foreign countries with the operation of the systems of procedure prevailing in England and the United States may be sufficient in itself to create doubt and uncertainty in the minds of the foreign judges regarding the conclusive effect of foreign judgments in such countries, with the result that plaintiff will fail to establish the existence of reciprocity.
There is a final reason, which has not been advanced as yet by any foreign court,-the doctrine of non-merger-why countries requiring reciprocity may decline to give effect to American judgments. The long-established rule that a foreign judgment does not operate as a merger of the original cause of action, and that the plaintiff is free, therefore, to elect whether he will sue on the foreign judgment or bring a new suit on the original cause of action, is not yet abandoned in England 131 or in the United States. 132 This doctrine has no longer any rational basis in states regarding foreign judgments as conclusive/33 and serves only to furnish to the foreign countries requiring reciprocity another argument for holding that reciprocity does not exist.
But for the doctrine of non-merger, and perhaps notwithstanding such doctrine, there would appear to be, upon a reasonable consideration of the matter, no sufficient grounds why judgments of those of our states in which foreign judgments are regarded as conclusive. should not be enforced in countries requiring reciprocity. This conclusion was reached also by Wittmaack/ 34 Councillor of the German Imperial Court, after a very thorough study of the American law.
So far it has been assumed that the condition of reciprocity existed only in the country which was asked to enforce a foreign judgment. but what if the foreign country has the same requirement? This question has great practical importance with reference to the judgments of our federal courts, which since Hilton v. Guyot 135 recognize foreign judgments as conclusive only if reciprocity exists in that regard. Suppose that the state of X says to the state of Y, I will enforce your judgments if you will enforce mine upon substantially the same conditions. A presents a judgment obtained in the state of Y for enforcement in the state of X. If A must prove that the judgments of the state of X are actually enforced in the state of Y, it is quite likely that he may be unable to produce any actual precedents to that effect. 136 Indeed if the state of Y should insist upon the same proof when a judgment of the state of X were presented for execution in that state, and there is no reason why it should not, no precedent could be established in either state. In other words, the requirement of reciprocity would land us in a circulus inestricabilis, from which circle there is logically no escape.
137 Reciprocity, logically applied, leads to the non-enforcement of the judgments of such states or countries as have the same requireme~t.
138
This conclusion is not reached, however, in actual practice. The judgments of the state of Y will be enforced in the state of X, notwithstanding the requirement of reciprocity in both states, if the conditions attached to the enforcement of X's judgments in the state of Y are substantially similar to those prescribed by the law o! X for the enforcement of Y's judgments .. In other words, a presumption is raised in the absence of proof to the contrary, that the judgment~ of the state of X will be enforced in the state of Y. The only code which has a specific provision on the subject is that of Croatia and Slavonia, 139 which presumes the existence of reciprocity in the absence of special reasons for doubt. suggestion has been made that such a presumption can be made only with respect to countries in which the requirement of reciprocity rests upon a statutory foundation, and not where it is established by court decisions.
141
It would seem, however, that such a distinction cannot be made as regards the judgments of our federal courts. The requirement of reciprocity is made binding upon all lower federal courts by the decision of the Supreme Court of the United States in Hilton v. Guyot, and should be given the same weight as if it had been laid down by an Act of Congress.
According to the law of a considerable number of states, judgments relating to certain classes of cases will not be enforced. Will that. fact in itself prevent the enforcement of their judgments for the payment of money in countries requiring reciprocity? The answer appears to be in the negative, for reciprocity in part is deemed sufficient.
142
In such a case the same distinction is drawn between the different classes of cases as is done by the state whose judgment it is sought to enforce. Hence if there is nothing in the way of the enforcement of foreign money judgments in such state, its judgments for the payment of money will be enforced. Nor is it necessary, it seems, that the foreign court should enforce the particular kind of judgment under consideration, the requirement of reciprocity being deemed satisfied if judgments of the same character are enforced.
143
Must reciprocity exist at the time when the judgment was rendered or at the tim~ when the proceedings for its enforcement are brought?
The prevailing opiniqn appears to be that the time when the enforcement is sought should be controlling.
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The requirement of reciprocity is in certain countries not an absolute one. In Monaco, 141 for example, foreign judgments will, in the absence of reciprocity, be enforced after a review of the merits. In the Spanish Code of Civil Procedure 148 there is a provision to the effect that foreign judgments complying with certain prescribed conditions will be enforced if it is not possible to ascertain whether reciprocity exists or not. Chile, 149 Cuba/ 50 Honduras/ 51 Panama-1 52 and Uruguay153 will enforce judgments of countries in which their own judgments are given effect, although reciprocity within the meaning of their codes docs not exist, provided such judgments satisfy certain specified conditions.
In certain countries (Austria 154 and Bulgaria) 155 the existence of reciprocity in fact is not sufficient. In Austria it must have been declared by the government, and in Bulgaria by the minister of justice. Up to the present time no such declarations have been made in these countries with respect to the United States. In Hungary a declaration on the part of the minister of justice regarding the existence of reciprocity with the particular country is binding upon the courts. 156 judgments on this ground. The apprehension of these writers that the Californi~ legislature would repeal the law of March II, 1907, as soon as its immediate object was attained, was without foundation, for the act is in force to-day. 
